
A brief history of the CWT and its role in watershed affairs 
 

The Coalition of Watershed Towns (CWT) was formed in 1991 to advocate on behalf of the upstate 

watershed communities in negotiations with NYC Department of Environmental Protection (the 

City), which at the time was tightening land use regulations to avoid building a multi-billion dollar 

filtration plant.  The City was responding to a federal mandate ensuring all surface water systems 

met adequate safeguards for drinking water. 
 

The CWT was recognized as a main party to the Memorandum of Agreement (MOA), which 

represents the comprehensive effort to protect and preserve the high-quality water supply produced 

by the watershed for the City of New York while preserving and enhancing the economic vitality 

and social character of the communities within the watershed.  Significant concessions were made in 

the 1997 MOA as a result of the CWT’s advocacy, ones upon which all parties ultimately agreed 

were beneficial for water quality & community livability. 
 

With the issuance of a 10-year Filtration Avoidance Determination in July 2007, the CWT has 

outlined a number of concerns in this newsletter regarding potential impacts to local 

communities.  It is the CWT’s intent to keep its member communities and state, city and federal 

agencies informed on these issues, so effective communication can take place to resolve these 

concerns. 

 

 

CWC Tax Consulting Fund 
 

The Catskill Watershed Corporation (CWC) Tax Consulting Fund was established by the 1997 New 

York City Watershed Memorandum of Agreement (MOA) to assist municipalities in the West of 

Hudson in administering real property taxes paid by the City on City-owned lands.  The fund is 

almost depleted with no new allocation set aside in the 2007 FAD.    
 

Prior to the Watershed MOA, local towns were overwhelmed when the City annually sued the towns 

challenging tax assessments on the reservoirs.  The City used their own staff attorneys on salary to 

represent them in Court and often refused to talk of a realistic settlement.  The CWC Tax Consulting 

Fund was meant to level the playing field and help establish a way to stop the lawsuits and get a tax 

value that all could agree upon.   
 

The City has argued in Court that the value of the reservoirs is only vacant land.  The town attorneys 

paid for with the CWC Tax Consulting Fund have argued that since no one is buying reservoirs 

these days, the tax value is what it took to make it a reservoir, i.e., the cost of the eminent domain 

proceedings, the burning of the buildings, moving of the cemeteries, clearing and grubbing of the 

land, construction of the dams, etc..  
 

Without the CWC Tax Consulting Fund, the watershed towns wouldn’t be able to afford the 

attorneys and experts needed to challenge the City’s staff lawyers.  And without the CWC Tax 

Consulting Fund, Towns, School & Fire Districts, Library Boards and Counties that rely on the 

town’s assessment would have received often 2/3 (or more!) less tax revenue from real property 

taxes paid by the City on the reservoirs. 

Attempting to negotiate a settlement of these cases with the City has been difficult because of their 

unwillingness to discuss them.  Every time the town attorneys and experts paid by CWC have been 

in Court, case rulings have been in favor of the upstate municipalities.  But each year is a new case, 

and more costs.  This has all but bankrupted the CWC Tax Consulting Fund.     

The Coalition requests that your Town, County and School Boards pass resolutions demanding that 

the Mayor stop suing his upstate watershed partners, to come to the table and talk about settling 

these lawsuits the City has filed against our towns, and to replenish the CWC Tax Consulting Fund. 

  



Coalition Wins Litigation 
Ruling Benefits Upstate Communities 

 

By a decision dated September 25, 2007, in an action brought by the Coalition, Judge Coccoma held 

as follows: “Simply put, the City alone, is responsible for all costs associated with its filtration 

avoidance measures.”  
 

The Coalition commenced litigation in October, 2006 asserting that under the Memorandum of 

Agreement, private wastewater facilities were entitled to the same benefits as public wastewater 

facilities (i.e., the City was responsible for all regulatory upgrade costs including costs associated 

with future expansions) and that the City’s obligation remained in effect as long as the regulations 

remain in effect.   
 

The City had argued that the term “all regulatory upgrades” did not mean all regulatory upgrades; it 

did not include regulatory upgrades associated with plant expansions; it only included operation 

costs for 30 years; and did not include replacing the regulatory upgrade once it failed. The court 

disagreed.  More important, the court also interpreted Section 1105 of the Public Health Law as 

requiring the City to pay for regulatory upgrades.  Section 1105 of the Public Health Law is part of 

Article 11 of the Public Health Law. Under Article 11 of the Public Health Law, New York City is 

allowed to promulgate its own regulations which place restrictions on development, wastewater 

treatment plants and stormwater (impervious surfaces) in upstate communities. 
 

The Coalition argued that under Section 1105, any person that incurred costs in order to comply with 

the City’s watershed rules and regulations (that were beyond what would otherwise be required 

under State Law), has a claim for damages against the City.  The City argued that Public Health Law 

Section 1105 only applied to situations where the regulations required a building to be 

removed.  The Court held that Section 1105 should be interpreted as written – any person who has 

incurred additional expenses by the City’s Watershed Rules and Regulations is entitled to 

compensation.  The City has indicated that it will appeal. 
 

In May, 2007, the Coalition also sued EPA on the primacy of the 2007 FAD (i.e., who has the 

authority to make decisions on filtration avoidance).  Under the MOA, EPA agreed to issue primacy 

to New York State Department of Health (DOH) with respect to the Catskill Delaware water supply 

system by May 15, 2007.  In June, 1997, EPA issued a final order granting DOH delegation 

effective May 15, 2007.   
 

In April, 2007, EPA changed its mind and issued a letter to DOH retracting delegation.  By 

retracting delegation, EPA was allowed to process the City’s filtration avoidance application and 

issue the FAD.  The Coalition’s position is that EPA could not unilaterally retract delegation and 

that the EPA’s attempt to retract delegation was a breach of the MOA.  The litigation has been 

brought in the Second Circuit Court of Appeals.   

In September 2007, the Coalition amended its petition to also challenge the FAD  issued on July 30, 

2007.  The case will be argued this winter.  If successful, the 2007 Filtration Avoidance 

Determination will be nullified and the City will have to submit an application to the NYS DOH for 

a new FAD.  That application will be subject to the State Environmental Quality Review Act 

(SEQRA), which will require the City to conduct an environmental impact analysis of the 10-year 

land acquisition program including an evaluation of its impacts to upstate communities.   

 

 

 

 

 

 

 



Additions to the 2007 Filtration Avoidance Determination 
 

On 7/30/07, EPA released the Filtration Waiver Determination (FAD) for the New York City Water 

Supply (Catskill Delaware) for a period of 10 years (2007- 2017). Although the Coalition supports 

many aspects of the FAD, it is opposed to the scope and breath of the land acquisition program and 

the extended 10-year time period.   
 

In response to comments the Coalition submitted, EPA is requiring, and DEP has agreed to support 

upstate communities with the following additions to the 2007 FAD: 

· Extend the City’s commitment for the Septic Rehabilitation Program for the full 10 year period 

· Create a new Septic Rehab program for small businesses 

· Fund a stewardship program for the Watershed Agricultural Council (WAC) conservation 

easement program for new and existing easements 

· Fund all or a portion of the precision feeding management program, developed by Delaware 

County Cornell Cooperative Extension program, through the WAC 

· Fund administrative costs associated with the Catskill Watershed Corporation (CWC) through the 

duration of the FAD  

· Fund a new position under CWC for a stormwater professional to assist applicants with stormwater 

permits and funding applications 

· Work with the Coalition and CWC to determine a fair and efficient procedure for future 

stormwater funds eligibility 

· Ensure local communities are involved in the review process to develop modifications to DEP’s 

Watershed Rules and Regulations 

· Fund the remaining communities listed in Section 122 of the MOA to implement community 

wastewater programs including Shandaken, West Conesville, Claryville, Halcottsville, and New 

Kingston 

· Fund sand and salt storage facilities for institutions (e.g., hospitals, schools)  

· Refund local consultation program relating to land acquisition & increase amount each Town and 

Village can receive to $30,000 

· Work more closely with local agencies to share information, technical data, provide local 

governments more educational assistance, e.g., best mngt. practices for highway departments 

· Allow more flexibility for the stormwater retrofit program, thereby allowing municipalities 

multiple year contracts and higher funding levels, and 

· Commit additional funds ($1 million) to both public and private facilities to comply with state 

regulatory requirements under the SPDES program 
 

The Coalition greatly appreciates EPA’s and DEP’s efforts in responding to their comments about 

these issues.  It is encouraged that a comprehensive land acquisition strategy will be submitted in 

2009 by the City reevaluating its land acquisition program and criteria.   

The FAD also requires the City to submit an application in 2010 to renew and modify its land 

acquisition/water supply permit, which DEC has indicated would be treated as a new permit and will 

be subject to SEQRA review. 

 

 

Future FAD & LAP Milestones 
 

There are milestones in the new 10-year Filtration Avoidance Determination (FAD) that 

allow for revising the FAD prior to beginning the second five years (2011-2017).  The DEP 

was granted a ten year FAD without making ten year funding commitments for watershed 

protection programs available through the CWC and other critical programs.   
  
Two and a half years from now watershed agencies and communities must be prepared to 

negotiate changes to the current FAD to ensure that watershed residents do not end up 



shouldering the costs associated with City regulations.  Programs such as new and 

retrofitted stormwater projects, wastewater treatment plants, upgrades and associated 

operations & maintenance funds (see article pg. 2), & individual residential septic 

replacements are currently funded by the City because of their stringent regulations 

protecting water quality. 
 

The City must undergo a public process to receive a new land acquisition permit, which 

they must apply for in January, 2010.  In September ’09 the City must submit for review by 

DEC, DOH and EPA a long term plan.  The CWT and member communities must begin 

preparing now to have any chance of influencing the terms, criteria or conditions of the new 

Permit. Stay tuned for more information in 2008. 

 

 

DEP’s New Land Acquisition Program (LAP) 

and Its Implication for the Watershed Communities 
 

The $300 million LAP was developed absent CWT input and poses great concern for watershed 

communities.  The LAP combined with the existing regulations gives the City overwhelming 

influence on the future of this watershed area. 

In a future newsletter this brief synopsis will be expanded.  For now here is a list of concerns the 

CWT has regarding the potential impacts from the LAP on local communities: 

· Acquisition is no longer limited by priority areas and requires the City solicit 50,000 acres 

annually (i.e., approach new and previously solicited landowners)  

· How will the local tax structure be affected as more land is acquired under municipal (City) 

ownership, such as shifting taxes to non-city land owners over time? 

· Are there reduced opportunities for individuals, community and economic expansion in 

village and hamlet areas? 

· Is local sovereignty affected? 

Local municipal leaders find themselves asking these questions in light of the significant emphasis 
the 2007 FAD places on land acquisition 


